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ABSTRACT
“The man who moves a mountain begins by carrying away small stones.” Confucius,
The Analects
The United States still faces a disconnect with China regarding intellectual property
piracy. Particularly, with regards to shanzhai copyrightable works of art, the U.S.
labels these fake works as knock-offs, rip-offs, and counterfeits. However, China views
shanzhai as a unique form of copying that embraces the “Chinese spirit,” due to its
constant modification and hybridization, superior quality, transformativeness, and
democratic energies. By understanding the peculiarities of shanzhai, both physical and
abstract, as well as China’s copyright law and tradition, this paper proposes ways on
how China can improve their copyright laws to improve how shanzhai is perceived and
to curb the issue of piracy.
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HARRY POTTER & THE “CHINESE” PHILOSOPHER’S STONE:
DECONSTRUCTING COPYRIGHT PIRACY THROUGH SHANZHAI
MARK EDWARD BLANKENSHIP JR.*
I. INTRODUCTION
Imagine being a novelist or a film director, who has created a popular series. You
soon discover a series of works made in China that are pretty much fake versions of
your work. You want to file suit against the authors of those “fakes.” In America, courts
and practitioners will determine the substantial similarity of one work of art to
another, by reflecting on past relative case law, analyzing: (1) whether a work infringes
upon another and the reasoning behind that determination; (2) what elements of a
work are protectable; and (3) what viable defenses does one have.1 Such blatant copies
of prior works are usually considered infringing, and often labeled as knock-offs, ripoffs, and counterfeits.2 By contrast, China—a nation known for its shanzhai culture—
may not see this copying as infringement. This is due to their copyright law’s
differences in historical development and cultural tradition,3 which have been debated
to be adverse to intellectual property enforcement and harmonization with the U.S.4
As a result, the two nations are still at a disconnect with one another on intellectual
property piracy.5
China’s unique shanzhai culture may actually be the key to debunking this debate
and improving foreign policy. The peculiar traits of shanzhai copyrightable works, such
as its hybridization and transformativeness, make these works different from the
Western notions of piracy, yet they are often given a false light.6 Thus, despite leaning
* © 2020 Mark Edward Blankenship Jr. Graduate from The University of Kentucky College of
Law 2019; B.A., magna cum laude, Georgia Southern University 2015. I would like to thank Professors
Allison Connelly and Melynda J. Price for inspiring me as a legal writer and Professor Brian L. Frye
for his help and support on this topic. Finally, I would like to dedicate this paper to the Tourette
Syndrome Association.
1 See generally Nichols v. Universal Pictures Corp., 45 F.2d 119 (2d Cir. 1930); Warner Bros., Inc.
v. American Broad. Co., Inc., 654 F.2d 204 (2d Cir. 1981); Campbell v. Acuff-Rose Music, Inc., 510 U.S.
569 (1994); Twin Peaks Prods. v. Publ'ns Int'l, Ltd., 996 F.2d 1366 (2d Cir. 1993); Sid & Marty Krofft
Television Productions Inc. v. McDonald's Corp., 562 F.2d 1157 (9th Cir. 1977).
2 See generally Brian L. Frye, IP As Metaphor, 18 CHAP. L. REV. 735, 742 (2015); Regina
Roedinger, The Culture of Counterfeiting: The Interplay of Social Norms in the Regulation and
Creation of Counterfeit Goods, 75 U. CHI. INT. IMMERSION PROGRAM 1, 3 (2018).
3 See generally BYUNG-CHUL HAN, SHANZHAI: DECONSTRUCTION IN CHINESE 2, 67 (MIT Press
2017); William Hennessey, Deconstructing Shanzhai-China's Copycat Counterculture: Catch Me If
You Can, 34 CAMPBELL L. REV. 609, 609–14 (2012).
4 See Matthew A. Marcucci, Navigating Unfamiliar Terrain: Reconciling Conflicting Impressions
of China's Intellectual Property Regime in an Effort to Aid Foreign Right Holders, 23 FORDHAM
INTELL. PROP. MEDIA & ENT. L.J. 1395, 1400–15 (2013); see also Jing Zhang, Pushing Copyright Law
in China: A Double-Edged Sword, 18 DEPAUL J. ART TECH. & INTELL. PROP. L. 27, 31–33 (2007).
5 See Ralph Oman, Copyright Piracy in China, 5 J. MARSHALL REV. INTELL. PROP. L. 583 (2006);
Amy Rosen, China vs. United States: A Cosmopolitan Copyright Comparison, 15 PGH. J. TECH. L. &
POL'Y 1, 1–2 (2014); Hennessey, supra note 3, at 661; Marcucci, supra note 4, at 1437–39.
6 HAN, supra note 3, at 78; Hennessey, supra note 3, at 661–62; Cf. Rosen, supra note 5, at 24–
26.
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more toward Westernized models, China’s copyright law system still needs
improvement, especially with regards to enforcement, fair use, and shanzhai culture.7
Parts II will discuss the importance of piracy and shanzhai in China. Part III will
layout the copyright regimes of both China and the U.S. with an analysis of the
philosophies and legislative histories between the two countries. Part IV will discuss
shanzhai’s potential effect on copyright reform in China. Part V will propose solutions
for Chinese copyright development to curb the amount of piracy in the Celestial Empire
and improve the creativity of shanzhai works and how the works are perceived.
II. THE MYSTICISM OF PIRACY AND SHANZHAI IN CHINA
To begin, much discussion has already arisen about shanzhai and piracy in the
scope of patents and trademarks, as well as the technological innovation ramifications
and harmful effects of shanzhai products on the market.8 Instead, this paper will
discuss shanzhai and piracy in the scope of copyrightable works of art, especially since
little has been written about shanzhai in this context, and what has been written about
the subject is not legal scholarship, but is rather arts and humanities-based. It is first
important to understand the differences between counterfeit piracy and shanzhai.
A. Piracy Defined
Piracy is a form of copyright infringement that deals with the manufacturing of
unauthorized copies ('pirate copies') of protected material and dealing with such copies
by way of distribution and sale.9 One method of piracy is via counterfeiting, the sale of
works which are made to resemble a genuine copy, by replicating the label, the
packaging, or the recording itself.10 The United States is currently at a trade war with
China, claiming that they have lost $600 billion due to China’s lax Intellectual
7 See Kevin Fleming, Let It Go? A Comparative Analysis of Copyright Law and Enforcement in
the United States of America and China, 15 J. MARSHALL REV. INTELL. PROP. L. 584 (2016); Seagull
Haiyan Song, Reevaluating Fair Use in China – A Comparative Copyright Analysis of Chinese Fair
Use Legislation, The U.S. Fair Use Doctrine, and the European Fair Dealing Model, 51 IDEA 453
(2011) [hereinafter Song, Reevaluating Fair Use]; Matthew Dresden, China Copyrights: No, You Can’t
Call It Fair Use, CHINA L. BLOG (Feb. 28, 2017), https://www.chinalawblog.com/2017/02/chinacopyrights-and-fair-use.html; Peter K. Yu, Intellectual Property and Asian Values, 16 MARQ. INTELL.
PROP. L. REV. 329, 390–91, 398–99 (2012) [hereinafter Peter Yu, Asian Values]. See generally William
O. Hennessey, Protection of Intellectual Property in China (30 Years and More): A Personal Reflection,
46 HOUS. L. REV. 1257 (2009).
8 See generally Barton Beebe, Shanzhai, Sumptuary Law, and Intellectual Property Law in
Contemporary China, 47 U.C. DAVIS L. REV. 849 (2014); Leroy J. Pelicci, Jr., China And The AntiCounterfeiting Trade Agreement - Acta Faith, Or Acta Futility?: An Exposition Of Intellectual Property
Enforcement In The Age Of Shanzhai, 1 PENN. ST. J.L. & INT'L AFF. 121, 132–33 (2012).
9 DARRELL PANETHIERE, THE PERSISTENCE OF PIRACY: THE CONSEQUENCES FOR CREATIVITY,
FOR CULTURE, AND FOR SUSTAINABLE DEVELOPMENT, THE GLOBAL ALLIANCE FOR CULTURAL
DIVERSITY, UNESCO 10 (2005), https://unesdoc.unesco.org/ark:/48223/pf0000145517.
10 Id.; see also How China’s Economic Aggression Threatens the Technologies and Intellectual
Property of the United States and the World, WHITE HOUSE OFF. TRADE & MANUF. POL. 5 (June 2018),
https://www.whitehouse.gov/wp-content/uploads/2018/06/FINAL-China-Technology-Report-6.18.18PDF.pdf [hereinafter “China Technology Report”].
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Property Right (“IPR”) protection laws and Intellectual Property (“IP”) theft.11 Despite
recent attempts to curb intellectual property piracy, such as the Film Industry
Promotion Law in 2017,12 China is still being regarded as the world’s largest source of
counterfeit and pirated products.13 For instance, Harry Potter and the Chinese
Porcelain Doll and countless other unauthorized derivative works of the notable J.K.
Rowling franchise roamed Chinese bookstores for a while.14 The Danish toy production
company, Lego Group, sued multiple Chinese companies for copyright infringement for
manufacturing knock-off versions of their toys.15 American creators have been subject
to counterfeit piracy as well. In 2015, China’s animated children’s movie The Autobots
was heavily scrutinized for being a counterfeit of Disney-Pixar’s hit franchise Cars.
Disney eventually filed suit and won.16 These are all examples of the various types of
works that are prone to counterfeiting.

Cars 2 (c. 2011)

The Autobots (c. 2015)

China Technology Report, supra note 10, at 5.
Film Industry Promotion Law of the People's Republic of China (2017),
http://en.pkulaw.cn/display.aspx?cgid=77bfb11b7f763f73bdfb&lib=law.
13 China Technology Report, supra note 10, at 5; see also 2017 Annual Report, U.S.–China Econ.
& Sec. Commission (Nov. 15, 2017), https://www.uscc.gov/Annual_Reports/2017-annual-report.
14 BYUNG-CHUL HAN, Shanzai: Deconstruction in Chinese 76-77 (2011); David Kluft, Harry Potter
Lawsuits
and
Where
to
Find
Them,
FOLEY
HOAG
(July
27,
2015),
http://www.trademarkandcopyrightlawblog.com/2015/07/harry-potter-lawsuits-and-where-to-findthem/
15 Lego Wins First Copyright Case Against China Copies, BBC NEWS (Dec. 8, 2017),
https://www.bbc.com/news/business-42275566; The Lego Group Wins Copyright Infringement Lawsuit
Against
Four
Chinese
Companies,
LEGAL
ERA
(Nov.
10,
2018),
http://www.legaleraonline.com/news/the-lego-group-wins-copyright-infringement-lawsuit-againstfour-chinese-companies.
16 Amy Qin, ‘The Autobots’ Hits Theaters, and Many Chinese Say They’ve Seen It Before,
SINOSPHERE (July 8, 2015 6:58 AM), https://sinosphere.blogs.nytimes.com/2015/07/08/the-autobotshits-theaters-and-many-chinese-say-theyve-seen-it-before/; Angela Doland, In China, There's Not
Just Disney, There's 'Dlsnay' And 'Disnesy' Too, ADAGE (June 2, 2016), https://adage.com/article/cmostrategy/china-disney-disnesy/304220/; Court Rules Chinese Movie is a Copycat, SINA ENG. (Dec. 30,
2016), http://english.sina.com/ent/mo/2016-12-30/detail-ifxzczff3436310.shtml.
11
12
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B. Shanzhai: Is It Piracy or Something Else?
In China, knock-off goods are often referred to as shanzhai, meaning “fake.”17
However, it was not until 2008 when the term was used to describe knock-off cell
phones that were not necessarily crude forgeries, but rather multifunctional, stylish,
and as good as or better than the originals.18 Shanzhai eventually became notable for
fake fast-food chains, fake clothing designer brands, fake personal care products, and
household goods.19

Though it is accurate to say that shanzhai has mostly extended to objects
protected by patent and trademark law, they can sometimes intersect with copyright
law. Some examples include business logos containing intricate marks, and fashion,
which has been becoming more acclaimed for its eligibility for copyright protection ever
since Star Athletica, LLC v. Varsity Brands, Inc.20 “Appropriation artworks” are
created and sold in the Dafen Art Village District of Shenzhen, a Chinese city most
renowned for its shanzhai production.21 Shanzhai architectural designs have cropped
up all over China. Shanzhai has even expanded to movies, books, video games, and
television shows.22 In the Western world, works like The Autobots and Harry Potter
HAN, supra note 3, at 72. See generally Hennessey, supra note 3, at 609–14 .
HAN, supra note 3, at 72; See generally Hennessey, supra note 3, at 609-14.
19 HAN, supra note 3, at 72; Hennessey, supra note 3, at 609–14.
20 See generally Jonathan Bailey, Trademark, Copyright and Logos, PLAGIARISM TODAY (Aug. 12,
2010), https://www.plagiarismtoday.com/2010/08/12/trademark-copyright-and-logos; Star Athletic
LLC, v. Varsity Brands, 137 S. Ct. 1002 (2017).
21 Jeroen de Kloet & Yiu Fai Chow, Shanzai Culture, Dafen Art, and Copyrights, in ROUTLEDGE
HANDBOOK OF EAST ASIAN POPULAR CULTURE 229, 234 (2016).
22 HAN, supra note 3, at 72. See generally Xi Cui, Shanzhai Online Videos in China: Governance
and Resistance Through Media, TEX. A&M U. OFF. GRAD. STUDIES (2011); Allen Young, Fake as Folk,
SHANGHAI LIT. R. (Oct. 8, 2017), https://www.shanghailiterary.com/tslr-online/2017/10/8/fake-as-folk;
Matthew Fulco, Gaming in China: Can China Make the Next Angry Birds?, CKGSB KNOWLEDGE
(June 30, 2014), http://knowledge.ckgsb.edu.cn/2014/06/30/finance-and-investment/gaming-in-chinacan-china-make-the-next-angry-birds/; Learn Chinese Now, Fake Pokemon Go Game Tops Charts in
17
18
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and the Chinese Porcelain Doll can often be labeled as shanzhai works, and thus
pirated and desecrated works of art as well.23 But this is a narrow, and often
misleading perception of what shanzhai really is.24 In fact, shanzhai takes on a
different kind of creativity in a couple of ways.

Pokemon Go

Avatar (2009)

City Spirit Go

Alianya (2010)

China | Learn Chinese Now, YOUTUBE (July 12, 2016), https://www.youtube.com/watch?v=Bc5VjAe
eBeA.
23 HAN, supra note 3, at 72.
24 Id.; Hennessey, supra note 3, at 661–62.
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1. Constant Modification
One creative aspect of shanzhai works is their continual transformation and
deconstruction. Such modification allows shanzhai to go through intense
hybridization, giving them their own identity and the ability to adapt to particular
needs and situations.25 The concept of originality does not exist since it assumes a
beginning in the emphatic sense, thus conceiving creation to be a “continual process
without beginning or end.”26 Here, the fakes undergo constant modification and depart
from the original to the point where the fake itself mutates into an original.27 For
example, the State Administration for Industry & Commerce in China determined that
malatang restaurant Ji’a’po did not violate Kentucky Fried Chicken’s copyright,
despite the striking similarities between the logos of both restaurant chains.28 This is
probably due to the numerous shanzhai KFC restaurants that occupy China.29 Below
demonstrates these various modifications that Chinese creators have made to the
original KFC logos.

Kentucky Fried Chicken

Kentucky Fried Chicken

OFC

25 Andrew Chubb, China’s Shanzhai Culture: ‘Grabism’ and the Politics of Hybridity, 24 J.
CONTEMP. CHINA 260, 261–63 (2015); Jian Xu, Shanzhai Media Culture: Failed Intervention to the
Disingenuous Neoliberal Logic of Chinese Media, 26 J. CONTEMP. CHINA 249, 250 (2017); HAN, supra
note 3, at 72, 78. See also Haochen Sun, Can Louis Vuitton Dance with Hiphone? Rethinking the Idea
of Social Justice in Intellectual Property Law, 15 U. PA. J.L. & SOC. CHANGE 389, 398–99 (2012).
26 HAN, supra note 3, at 3, 11.
27 Id.; see also Chubb, supra note 25, at 263; Xu, supra note 25, at 252; Fan Yang, From Bandit
Cell Phones to Branding the Nation: Three Moments of Shanzhai in WTO-era China, 24 POSITIONS
589, 589–90 (2016) [hereinafter Yang, From Bandit].
28 Female KFC Colonel not an Infringement of Copyright, CHINA HUSH (Aug. 7, 2014),
http://www.chinahush.com/2009/08/07/female-kfc-colonel-not-a-infringement-of-copyright. Ji’a’po, at
the time, was an up and coming mala tang restaurant that had only been around for two years. It
should also be mentioned that Ji’a’po, in Chinese, means “Sweaty Granny.” See Sarah Gilbert, KFC
Protests 'Sweaty Granny' Similarity to Colonel, We Giggle, AOL (Aug. 12, 2009, 8:00 AM),
https://www.aol.com/2009/08/12/kfc-protests-sweaty-granny-similarity-to-colonel-we-giggle; Steven
Simonitch, Colonel Sanders’ Chinese Concubine? We Visit China’s KFC Rip-off Noodle Shop “Grandma
Ji’s Mala Tang”, SORA NEWS 24 (June 8, 2012), https://soranews24.com/2012/06/08/colonel-sanderschinese-concubine-we-visit-chinas-kfc-rip-off-noodle-shop-grandma-jis-mala-tang/. But cf. Gross v.
Seligman, 212 F. 930 (2d Cir. 1914).
29 See CHINA HUSH, supra note 28.
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Ji’a’po

Another example of such modification comes from the famous Chinese novel Water
Margin. Though the authorship of the novel is uncertain, Han presumes the stories
that encompass the heart of the novel were written by numerous authors.30 There are
also many different versions of the novel that vary in length. Yet these versions do not
attribute to any one individual, since “they frequently have a collective origin and do
not display forms of expression associated with an individual creative genius.”31 Other
classic works, such as Dream of the Red Chamber and Romance of the Three Kingdoms,
follow this similar stylistic approach.32
2. Superior Quality
There is also a false notion that such fake works of art are all low quality. For
instance, shanzhai films can often be mischaracterized as “mockbusters”, movies
created with the sole intention of exploiting the publicity of another major motion
picture with a similar title or title in order to maximize profit. These consist of films
like Atlantic Rim, Transmorphers, and Snakes on a Train.33 While shanzhai movies
share similar characteristics with mockbusters, including having low budget
production, being similar enough to the original that it runs the risk of copyright
infringement, and being priced lower than the original, the major difference between

HAN, supra note 3, at 75.
Id.
32 Id. at 76.
33 Mockbusters: Riding Hollywood’s Cash Train with a Forged Ticket, LAZER HORSE (May 17,
2014), http://www.lazerhorse.org/2014/05/17/mockbusters-posters-copy/#; Evan Purcell, The 10 Most
Inexplicable Mockbusters of the Last Decade, TASTE OF CINEMA (Apr. 30, 2016),
http://www.tasteofcinema.com/2016/the-10-most-inexplicable-mockbusters-of-the-last-decade.
Mockbusters fall under the general category of “fanfiction”, which is defined as "any kind of written
creativity that is based on an identifiable segment of popular culture, such as a television show, and
is not produced as 'professional writing.'" Rebecca Tushnet, Legal Fictions: Copyright, Fanfiction, and
a New Common Law, 17 LOY. L.A. ENT. L.J. 651, 655 (1997); See also Mynda Rae Krato, Fictitious
Flattery: Fair Use, Fanfiction, and the Business of Imitation, 8 AM. U. INTELL. PROP. BRIEF 91, 92
(2017).
30
31
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the two is that, unlike mockbusters, shanzhai works generally are not of inferior
quality to the original.34

Transmorphers (2007)

Atlantic Rim (2013)

Snakes on a Train (2006)

The superior quality of shanzhai works is crucial, especially in relation to the idea
of constant modification and creation of new fakes discussed earlier, since it seems
distinguishable from the ways that copies, or fuzhi, are viewed in China. According to
Han, the Chinese have two different concepts of copying, both of which have been easily
scorned by the Western world. The first is fang-zhipin, which are imitations where the
difference from the original is obvious. The second is fuzhipin, which are reproductions
of the original that are deemed equally valuable.35
3. Transformativeness
In addition, shanzhai products are not intended to deliberately deceive, rather
they are intended to draw attention to the fact that they are a play on the original.36
In fact, they place emphasis on modifying, varying, combining, and transforming the
old.37 One of the most notable shanzhai movies in China was the black comedy film
Crazy Stone, which has not only attained its status as a cult classic in China, but it
also had a high revenue despite its low budget.38 Although the film’s plot involved a
forgery and closely resembled Guy Ritchie’s Lock Stock & Two Smoking Barrels and
Snatch, it retained a sort of Chinese authenticity in light of the characters’ heavy
Compare sources cited supra note 33 with HAN, supra note 3, at 72.
See HAN, supra note 3, at 60.
36 HAN, supra note 3, at 75; Hennessey, supra note 3, at 634–35.
37 HAN, supra note 3, at 77; Sun, supra note 25, at 406.
38 Sun, supra note 25, at 398 n.52; FAN YANG, FAKING CHINA, FAKED IN CHINA: NATION
BRANDING, COUNTERFEIT CULTURE, AND GLOBALIZATION 91 (2015) [hereinafter YANG, FAKING
CHINA].
34
35
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Chonqing accents and the original DVD copies of the film were priced the same as
pirated ones. This ultimately gave Crazy Stone the similar appeal of China’s off-brand
cellphones.39 According to Professor Haochen Sun, Crazy Stone, as well as other
shanzhai movies were truly influenced by Hollywood parodies like Scary Movie.40

Lock Stock & Two Smoking
Barrels (1998)

Snatch (2000)

Crazy Stone (2006)

Like Crazy Stone, Harry Potter and the Chinese Porcelain Doll contained this sort
of “Chineseness.” With the help of a couple of Chinese circus performers, Harry must
search for a porcelain doll in order to defeat his nemesis Yandomort, a Chinese protégé
of Voldemort’s. In addition to Harry being able to speak Chinese, but having trouble
eating chopsticks, many of the character’s names, including Naughty Bubble and Big
Spinach stem from awkward interpretations and translations.41 It is uncertain as to
whether this same sense of transformativeness can be accounted for in other Harry
Potter knock-offs, such as Harry Potter and the Big Funnel (also called Harry Potter
and the Filler of Big), and whether such implementation was intentional.42
39 CRAZY STONE (Beijing Frontline Production 2006); Sun, supra note 25, at 398 n.52; see also
YANG, FAKING CHINA, supra note 38, at 27, 112-13; Young, supra note 22. Cf. Chubb, supra note 25,
at 272–73.
40 Sun, supra note 25, at 398, n.52.
41 HAN, supra note 3, at 59; Kluft, supra note 14; Gina Barton, Harry Potter and the Translator's
Nightmare, VOX, https://www.vox.com/culture/2016/10/18/13316332/harry-potter-translations (June
26, 2017, 10:56 AM EDT); Sam Greenspan, 11 Amazing Fake Harry Potter Books Written In China,
11 POINTS, https://11points.com/11-amazing-fake-harry-potter-books-written-china/ (last updated
Mar. 12, 2018).
42 Harry Potter and the Big Funnel (or Filler of Big) describes Dudley having romantic relations
with a belly dancer/stripper, which seems to be a mistranslation of J.K. Rowling’s description of
Dudley’s large belly. When Harry returns to Hogwarts, he must defeat Hagrid, Voldemort, and evil
student, and the Filler of Big in order to solve the mystery of why students are turning into wooden
stools. See Barton, supra note 41; Greenspan; supra note 41; 6 Insane Unauthorized Chinese ‘Harry
Potter’ Books, ODDITY (June 12, 2015), https://literaturerun.wordpress.com/2015/06/12/6-insaneunauthorized-chinese-harry-potter-books/#more-2167.
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Harry Potter & the Filler of Big (Big Funnell)

A similar application of bizarre translation and interpretation can also be found
in Shanzhai Lyric, a poetic research project created by Ming Lin and Alexandra
Tatarsky in 2015. Using an Instagram account, the two artists incorporated multiple
images of bootleg fashion mostly found in the streetscapes and clothing markets in
Hong Kong, Shenzhen, Beijing, Guangzhou, and Dongguan in order to create poetry.43

Regardless, shanzhai can consist of “parodies, irreverent protests, "grassroots
innovations", and other social commentary that exploit "the ambiguities" and skirt the
rules rather than break them.”44 Hence why shanzhai is described as a parallel to
43 See Ben Schwartz, UNLICENSED: Shanzhai Lyric, THE GRADIENT (Oct. 29, 2018),
https://walkerart.org/magazine/bootlegging-shanzhai-lyric; Diego Hadis, A City Transformed by
Words:
Shanzhai
Lyric
at
Abrons
Arts
Center,
CULTURED (Nov.
20,
2019),
https://www.culturedmag.com/shanzhai-lyric; Tom Rasmussen, @shanzhai_lyric is the IG
Documenting
The
Most
Nonsensical
Slogan
T-Shirts,
Dazed
(Aug.
14,
2018),
https://www.dazeddigital.com/fashion/article/40986/1/shanzhai-lyric-instagram-follow-slogan-t-shirtlost-in-translation-obscure-print; FESTIVALS / The Influencers 2019. Shanzhai Lyric (OV En),
VIMEO (Dec. 20, 2019), https://vimeo.com/380686803. See generally 17 U.S.C. § 102.
44 See Hennessey, supra note 3, at 661–62. Hennessey defines shanzhai as “to ‘copy’ and ‘to
parody’ as self-aware, casual, and public behavior by ordinary citizens.” Id. at 611; Chubb, supra note
25, at 261–63; Xu, supra note 25, at 249–50. See generally HAN, supra note 3, at 55–58.
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today’s Internet meme culture.45 As one scholar points out, shanzhai can often
intersect with e’gao, a term for Internet spoofing where makers would use Photoshop,
Flash, or other digital programs for intertextual remixing, to “produce audiovisual
spoofs to poke fun at professionally and industrially produced cultural prototypes, such
as blockbuster movies and Red classics.”46 One of the most famous instances of e’gao
was Hu Ge’s Internet parody A Bloody Case Caused By a Steamed Bun, which spoofed
the 2005 blockbuster The Promise, directed by China’s internationally known film
director Chen Kaige. Unfortunately for Ge, Kaige threatened to file an infringement
suit against him after creating the video parody.47

The Promise (2005)

A Bloody Case Caused by a Steamed Bun (2006)

Both shanzhai and e’gao deconstruct established cultural products with a sense of
play and provide an alternative means for ordinary people to engage with and
intervene in the mainstream culture dominated by the market and the Chinese
Communist Party (CCP).48 However, shanzhai is different from e’gao in a couple ways.
In fact, it can be argued that shanzhai works or art are e’gao transcended through
constant modification, similar to such found in shanzhai phones and other products.
While e’gao specifically deals with online video spoofing, shanzhai imitates other
cultural productions. Furthermore, shanzhai media cultural practitioners are
generally cultural entrepreneurs with an economic pursuit, whereas most e'gao

45 See generally Hennessey, supra note 3, at 617, 629, 633, 637; HAN, supra note 3, at 58; An Xiao
Mina, Digital Shanzhai: Connected Manufacturing, Memes and Our Hardware Future, DIGITAL ASIA
HUB
(Oct.
6,
2016),
https://www.digitalasiahub.org/2016/10/06/digital-shanzai-connectedmanufacturing-memes-and-our-hardware-future.
46 Xu, supra note 25, at 252; see also Haomin Gong & Xin Yang, Digitized Parody: The Politics of
Egao in Contemporary China, 24 CHINA INFO. 3, 5–6 (2010).
47 The
Steamed
Bun
Lawsuit,
ESWN
CULTURE
BLOG,
http://www.zonaeuropa.com/culture/c20060216_1.htm (last visited Mar. 15, 2019); Wu Jiao, E'gao: Art
Criticism or Evil?, CHINA DAILY (Jan. 22, 2007), http://www.chinadaily.com.cn/china/200701/22/content_788600.htm; see also Peter K. Yu, Moral Rights 2.0, 1 TEX. A&M L. REV. 873, 894
(2014).
48 Haiqing Yu, After the “Steamed Bun” E’gao and Its Postsocialist Politics, 5 CHINESE LIT. TODAY
55, 57 (2015) [hereinafter Haiqing Yu, Steamed Bun]; see also Gong & Yang, supra note 46, at 9; Xu,
supra note 25, at 252.
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practitioners are anonymous netizens and do it for fun with few commercial purposes.49
Finally, unlike shanzhai, e’gao is ordinarily done maliciously or recklessly and can take
the form of cyberbullying.50

E’gao with the face of Xiaopang (little fatty)
4. Democratic Energies
Finally, the creativity of shanzhai can also be discovered in the word’s literal
meaning, which is “mountain stronghold.”51 In Water Margin, outlaw bandits would
take cover in mountain strongholds while fighting the corrupt Song dynasty. This kind
of resistance was not done in pursuit of amorality or lawlessness, but rather to stray
from authoritarianism in hope of democracy.52 Additionally, the absorption of e’gao
tends to supplement this notion.53 As a result, many established shows on China
Central Television’s (CCTV), one of the nation’s biggest media organizations with
arguably the most discursive power, have been subject to shanzhai-copying.54 In 2008,
Lao Meng produced a shanzhai Spring Festival Gala, a live variety show on CCTV
used to strengthen family-centralism and its political clout in representing the nation
and the CCP.55 The opening remark of the shanzhai gala deconstructed the grand
49 See Xu, supra note 25, at 252; Yang, From Bandit, supra note 27, at 590, 599; see also Haiqing
Yu, Steamed Bun, supra note 48, at 56-57.
50 See Anne S.Y. Cheung, A Study of Cyber-Violence and Internet Service Providers' Liability:
Lessons from China, 18 PAC. RIM L. & POL'Y J. 323, 335–36 (2009).
51 HAN, supra note 3, at 58; Hennessey, supra note 3, at 614–15.
52 HAN, supra note 3, at 60-61; Hennessey, supra note 3, at 634–35, 661. For more details on
Water Margin. See id. at 614–16; Kloet & Chow, supra note 21, at 232. See generally Lin Zhang &
Anthony Fung, The Myth of “Shanzhai” Culture and the Paradox of Digital Democracy in China, 14
INTER-ASIA CULTURAL STUD. 401 (2013).
53 See Xu, supra note 25, at 252; Chubb, supra note 25, at 271; Haiqing Yu, Steamed Bun, supra
note 48, at 57; Yang, From Bandit, supra note 27, at 590.
54 Xu, supra note 25, at 254; Chubb, supra note 25, at 279
55 Xu, supra note 25, at 254–55. According to Xu, the Spring Festival Gala “is controlled and
regulated by central government institutions, including the SAPPRFT, the Publicity Department of
the CCP and the Ministry of Culture. The government’s interventions—mainly in guiding thought,
content censorship, policy and financial support—ensure the gala runs smoothly on the correct
ideological track, while also legitimizing its discursive power to represent the Party and nation.” Id.
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‘family-nation’ narrative with personal narrative, and social issues that ordinary
Chinese people encountered in everyday life, such as the high cost of medical care, high
petrol price and the stock market crash, were creatively adapted in the remark with a
sense of satire and humor.56 Thus, shanzhai has a certain positive significance in China
today since “it represents a challenge of the grassroots to the elite, of the popular to
the official, of the weak to the strong.”57 As will be explained later, this type of
resistance is crucial in regards to modifying Chinese copyright law.

Spring Festival Gala (2009)

Lao Meng, creator of the
shanzhai Spring Festival Gala

III. COPYRIGHT IN THE UNITED STATES & CHINA
Much of the misconception of shanzhai copying also stems from the lack of
understanding the United States has on Chinese copyright law and tradition. In both
the U.S. and China, copyright stemmed from some form of the invention of printing
press.58 But unlike the U.S., China has had its share of revolutions and social reforms,
and not many revisions.59 Furthermore, the underlying philosophies behind China’s
copyright regime are unique in comparison to U.S. copyright law. Although China has
supposed been improving in intellectual property enforcement, scholars continue to
debate on whether the pending issue of piracy stems from China’s cultural differences
with the U.S. A pivotal work of this debate is Professor William Alford’s book, To Steal
a Book is an Elegant Offense, which expressed that Asian cultures, particularly
Confucianism, militate against intellectual property reforms in China and account for
the failure of the many reforms pushed by foreign countries and intellectual property
rights holders to induce improvements in intellectual property protection and
enforcement.60 The next section will attempt to deconstruct this belief.
Id. at 257–58.
Id. at 249–50, 52; Kloet & Chow, supra note 21, at 232.
58 See generally Vincent Brodbeck, Using the Carrot, Not the Stick: Streaming Media and Curbing
Digital Piracy in China, 19 B.U. J. SCI. & TECH. L. 128-29 (2013); Tian et al., Copyright Law of China,
in IP PROTECTION IN CHINA 151–52 (Am. Bar Assoc. 2015).
59 Tian et al., supra note 58, at 152–54;
60 Peter Yu, Asian Value, supra note 7, at 340-41; WILLIAM P. ALFORD, TO STEAL A BOOK IS AN
ELEGANT OFFENSE: INTELLECTUAL PROPERTY LAW IN CHINESE CIVILIZATION 2–3 (Stan. U. Press
1995); Marcucci, supra note 4, at 1400-02. See generally Peter K. Yu, Intellectual Property &
56
57
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A. Copyright in the United States
The Intellectual Property Clause grants Congress the power “to promote the
progress of science and useful arts, by securing for limited times to authors and
inventors the exclusive right to their respective writings and discoveries."61 The first
copyright statute was enacted in 1790 and was based on Great Britain’s Statute of
Anne, also known as the Copyright Act of 1710.62 Since then, major revisions of U.S.
copyright law were needed to be made as technology had advanced over time.63
Intellectual property rights stem from a couple of justifications. The first one,
which is the most prevailing theory in United States copyright, is referred to as the
economic theory of intellectual property. Economic theory holds that copyright is
justified because it (a) benefits the economy by encouraging people to create works of
authorship, and (b) solves "market failures" caused by "free riding" and "government
failures" caused by "transaction costs."64 These market failures exist when the market
allocation of a good is not economically sufficient.65 Furthermore, economic theory is
often characterized as an explicitly welfarist theory in that intellectual property is
justified because it increases social welfare.66
Then there are natural law justifications, such as Lockean’s labor theory, which
inherently entitles a person moral rights to reap the fruits of one’s labor.67 It has been
implied under Lockean theory that since intellectual labor and physical labor should
be treated equally, creators of expressive works are entitled to property rights as those
who engage in physical labor.68 Another natural law justification is Hegelian
personality theory claims that an idea belongs to its creator because the idea is the
manifestation of the creator’s personality or self.”69 Thus, a property right in external
objects is necessary to encourage recognition of one’s will by others, which is an
important step in the process of realizing individual freedom.70 In U.S. Copyright, this
justification is most evident in the rights of attribution and integrity for certain visual

Confucianism, in DIVERSITY IN INTELLECTUAL PROPERTY: IDENTITIES, INTERESTS, AND
INTERSECTIONS 247 (Irene Calboli & Srividhya Ragavan eds., 2015), [hereinafter Peter Yu,
Confucianism]. Yu notes the link that commentators have made between piracy in Asia and the
dissemination of Confucianism into other countries. Id. at 248.
61 U.S. CONST. Art. 1, § 8, cl. 8.
62 See LYDIA PALLAS LOREN & JOSEPH SCOTT MILLER, INTELLECTUAL PROPERTY LAW: CASES &
MATERIALS 322–23 (Semaphore Press, 5th ed. 2017).
63 See generally Robert A. Gorman, An Overview of the Copyright Act of 1976, 126 U. PA. L. REV.
856 (1978); WILLIAM F. PATRY, COPYRIGHT AND PRACTICE (2000).
64 Frye, supra note 2, at 735, 737; see e.g. RONALD A. CASS & KEITH N. HYLTON, LAWS OF
CREATION: PROPERTY RIGHTS IN THE REAL WORLD 78 (2013).
65 Frye, supra note 2, at 737.
66 Id. at 738.
67 LOREN & MILLER, supra note 62, at 322–23.
68 Id. at 323. See generally Alfred Yen, Restoring the Natural Law: Copyright as Labor and
Possession, 51 OHIO ST. L.J. 517 (1990).
69 Michael A. Kanning, A Philosophical Analysis of Intellectual Property: In Defense of
Instrumentalism 10-11 (Mar. 21, 2012) (unpublished M.A. thesis, University of South Florida) (on file
with Scholar Commons, USF Libraries, University of South Florida) (available at
https://scholarcommons.usf.edu/etd/4094).
70 Id at 11.
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artists.71 Finally, the theory of utilitarianism treats intellectual property rights as a
reward for the creator as well as an incentive to produce more beneficial works.72
B. Copyright in China
In Chinese society, Confucianism played a role in the nation’s social and ethical
philosophy, requiring one to reflect on the past in order to understand the “Way of
Heaven” and the ultimate meaning of human existence.73 Confucianism tended to
conflict with the idea of intellectual property for a few reasons. Firstly, Confucianism
weighed heavily on family values and collective rights than individual rights. Secondly,
it considered creativity and innovation as a communal benefit. Finally, and most
peculiarly, it strongly disdained commerce and the creation of works for sheer profit.74
Thus, the peculiar aspects of Confucianism, especially in the context of intellectual
property, have attracted many scholars, and have made them ponder how
Confucianism will shape Chinese copyright law in the future.75
At fifteen I set my heart upon learning.
At thirty, I had planted my feet firm upon the ground.
At forty, I no longer suffered from perplexities.
At fifty, I knew what were the biddings of Heaven.
At sixty, I heard them with docile ear.
At seventy, I could follow the dictates of my own heart; for what I desired no
longer overstepped the boundaries of right.76
In addition to Confucianism, two other major schools of thought that played a role
in China’s intellectual property regime. One of them was Buddhism, especially when
it came to early book publishing. Yet Buddhism did two things that appeared obverse
to intellectual property rights: 1) it encouraged the renunciation of earthly possessions,
and 2) it incentivized copying and distributing sacred texts in exchange of receiving
sacred blessings from Buddha himself.77 The Buddhist incorporation of China’s
intellectual property regime has been viewed negatively amongst Western thinkers.
The most notable one was Hegel, who once forewarned of the Chinese’ “consciousness
See 17 U.S.C. § 106 (A); LOREN & MILLER, supra note 62, at 323.
LOREN & MILLER, supra note 62, at 322; Kanning, supra note 68, at 16.
73 Judith A. Berling, Confucianism, ASIA SOC., https://asiasociety.org/education/confucianism
(last visited Feb. 6, 2019); Peter Yu, Confucianism, supra note 60, at 250; Marcucci, supra note 4, at
1400–02. See generally ALFORD, supra note 60, at 9–29 (Stan. U. Press 1995).
74 Peter Yu, Confucianism, supra note 60, at 251-52.
75 See generally Peter K. Yu, A Half-Century of Scholarship on the Chinese Intellectual Property
System, 67 AM. U.L. REV. 1045 (2018) [hereinafter Peter Yu, Half Century]
76 Analects 2:4; See e.g. PETER K. YU, INTRODUCTION TO INTELLECTUAL PROPERTY LAW AND
POLICY IN CHINA (forthcoming 2020) (manuscript at 9) (stating that “[a]lthough fifty years is a short
period of time for a fast-growing, ever-changing institution like the Chinese intellectual property
system, a collection covering five decades of developments can provide useful guidance, even if such a
collection may not fully reveal the biddings of Heaven”).
77 Peter Yu, Asian Values, supra note 7, at 345–46; Marcucci, supra note 4, at 1407; Charles R.
Stone, What Plagiarism Was Not: Some Preliminary Observations on Classical Chinese Attitudes
Toward What the West Calls Intellectual Property, 92 MARQ. L. REV. 199, 225–26 (2008).
71
72
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of moral abandonment”, assuming a “nihilistic nothingness in the negativity of the
Buddhist notion of emptiness.”78
However, the notion of emptiness actually means the negativity of decreation and
absence.79 It is a deconstructionist and pragmatic view that characterizes creation not
with an absolute beginning, but as a continual process without beginning or end and
without birth or death.80 Thus, there is no recognition of originality, since it assumes
a beginning in the emphatic sense. As Professor Byung-Chul Han notes, “It is a
question of recognizing the changeable course of things, correlating with it
situationally, and deriving benefits from it.”81 This idea is a major component in how
shanzhai works constantly modify and deconstruct themselves from the “original”, as
illustrated earlier.82
The other school that heavily influenced China’s intellectual property laws in
conjunction to Buddhism was Daoism, although according to Professor Yu, not much
scholarship has been conducted on Daoism’s role specifically. While the incorporation
of Buddhism and Daoism was prominent after the fall of the Han Dynasty, much of
the Tang Dynasty, which was “remembered as one of the high points of Chinese
imperial history in terms of political, military, artistic, philosophical and religious
creativity,” questioned and eventually rejected Buddhist doctrine and instead sought
to revert back to traditional Confucianism.83 After the Tang Dynasty’s reign, Buddhist
doctrine was reintroduced and essentially over time, Confucianism, Buddhism, and
Daoism (collectively known as sanjiao) and with the inclusion of other minor schools
of thought, transformed into what Western scholars label today as NeoConfucianism.84
1. History of Chinese Copyright Development
The first Chinese copyright legislation came from the Qing Dynasty in 1910. One
year later, the Revolution of 1911 happened, ending China’s 2000-year feudal system.
The Great Qing Copyright Law had survived despite the revolution, however it did not
have much effect. In 1928, the Guomindang enacted its Copyright Law, yet it was
virtually identical to the Great Qing Copyright Law.85 In 1949, Communist Chairman
Mao Zedong established the People’s Republic of China, transformed the nation’s
government into a socialist legal system, stripping away any prior laws and
withdrawing completely from the global economy.86 Confucianist principles on
78 HAN, supra note 3, at 67; see generally Mario D’Amato & Robert T. Moore, The Specter of
Nihilism: On Hegel on Buddhism, 12 INDIAN INT’L J. BUDDHIST STUD. 23 (2011) .
79 HAN, supra note 3, at 2–3.
80 Id.
81 Id.
82 See supra Part II B(1).
83 John
Berthrong,
Neo-Confucian
Philosophy,
INTERNET
ENCYCLOPEDIA
PHIL.,
https://www.iep.utm.edu/neo-conf (last visited Mar. 23, 2019).
84 Stone, supra note 77, at 226; Peter Yu, Half Century, supra note 75, at 1095–98.
85 Tian et al., supra note 58, at 153; see Stephen McIntyre, The Yang Obeys, But the Yin Ignores:
Copyright Law and Speech Suppression in the People's Republic of China, 29 UCLA PAC. BASIN L.J.
75, 87–88 (2011).
86 Peter K. Yu, From Pirates to Partners: Protecting Intellectual Property in China in the TwentyFirst Century, 50 AM. U.L. REV. 131, 195 (2000).
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invention and creation soon became diluted with Marxist-Leninist views, since both
seemed to view intellectual property as a product of society as a whole.87
It was until the end of Mao Zedong’s regime, did China focus on modernizing and
improving their intellectual property laws and attracting foreign investment.88 In
doing so, China signed the Agreement on Trade Relations Between the United States
of America and the People's Republic of China ("Trade Agreement") in 1979, joined
World Intellectual Property Organization (WIPO) in 1980, and then the Paris
Convention five years after.89 In 1986, the Fourth Session of the Sixth National
People’s Congress pass the General Principles of the Civil Law of the Chinese People’s
Republic, which created a framework of civil rights, such as property ownership,
intellectual property, creditor’s, and personal rights.90 The first copyright law of the
People’s Republic of China was adopted in 1990, and was entered in effect one year
later.91 Though in order to gain membership to the World Trade Organization and
comply with the requirements of the Trade-Related Aspects of Intellectual Property
Rights (TRIPS), China had to eventually reform its copyright law in 2010. Today the
2010 amendment still stands.92
2. The Modern State of Copyright in China
The subject matter that copyright law protected in China is slightly different than
in the United States. Likewise, China requires that for an work of authorship to be
original, it must be independently created by the author and it must be creative.93 One
major difference in China is that original works of authorship, with the exception of
software, do not require fixation in a tangible medium of expression.94 China’s rights
of authorship are also fairly similar to the U.S.95 Yet another major difference in
China’s copyright law is the inclusion of neighboring rights, an EU concept that consist
of the “rights and interests related to copyright” that generally exist in derivative
works.96
The biggest difference in both these nations’ copyright laws lie in their overall
purposes. Unlike the United States, which incentivizes authors to create more works
of art and encourages freedom of expression, China’s copyright regime consists of more
government intervention and incentivizes creators and innovators to create works

ALFORD, supra note 60, at 56–57.
Tian et al., supra note 58, at 152.
89 Id. at 154; Brodbeck, supra note 58, at 129–30 (2013); Rosen, supra note 5, at 6–7.
90 Tian et al., supra note 58, 154.
91 Id. at 155.
92 This reform stemmed from a WTO decision which held that China’s Copyright Law did not
align with the Berne Convention nor the Trips Agreement. Thus the 2010 reform not only revised
Article 4 of its 2001, but it had also added Article 26. Id.; Marcucci, supra note 4, at 1413; see also
China—Measures Affecting Trading Rights and Distribution Services for Certain Publications and
Audiovisual Entertainment Products (WTO Appellate Body Decision WT/DS363/AB/R. Dec. 21, 2009).
93 Tian et al., supra note 58, at 163–64.
94 Id.
95 Id.
96 Id.
87
88
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beneficial to the government’s values.97 The Copyright Law of the People's Republic of
China
Protect[s] the copyright of authors in their literary, artistic, and
scientific works, . . . [encourages] the creating and dissemination of
works conducive to the building of a socialist society that is advanced
ethically and materially, . . . and promot[es] the progress and
flourishing of socialist culture and society."98 Although designed
specifically for Chinese citizens, it later included a clause stating, "The
copyright enjoyed by foreigners or stateless persons in any of their
works under an agreement concluded between China and the country
to which they belong . . . shall be protected by this Law.99
Unlike in the U.S. where the federal government does not have the constitutional
authority to supervise and administer “the publication and dissemination of works,
The Chinese Copyright Law allows the State to do so.100
Because of such government intervention, much censorship would come into play,
especially in light of the anti-authoritarianist attributes of both e’gao and shanzhai.101
In 2006, the government began a campaign to “civilize the web” and started cracking
down on e’gao culture.102 Although government had not formally banned shanzhai, it
had intensified Internet censorship to control the circulation and consumption of
shanzhai cultural products. According to Xu, many shanzhai works that mocked the
political powers and were criticized for vulgar content with low-taste were deleted from
the Internet.103
IV. COPYRIGHT DEVELOPMENT IN CHINA THROUGH SHANZHAI
Perhaps one of the reasons why the U.S. has such an arduous time combating
piracy in China is its short-sighted perspective of shanzhai as counterfeit piracy and a
lack of understanding of what shanzhai really is and what it does. As demonstrated,
shanzhai’s attributes are most notable in the physical context of intellectual property.
Shanzhai, however, is more than just in the physical sense; it encompasses all aspects
of life in China. This notion is somewhat paradoxical since while citizens of China
praise shanzhai culture, China’s government seems to reject it.104 Is it possible that
Western thinkers cast blame on the wrong source?
Regardless, the unique adaptation and intensive hybridization of shanzhai in its
abstract form may be able to eradicate such narrow perception the U.S. has on
Rosen, supra note 5, at 7–8.
China: Copyright Law of the People's Republic of China, WORLD INTELL. PROP. ORG.,
https://www.wipo.int/edocs/lexdocs/laws/en/cn/cn031en.pdf (last updated Feb. 26, 2010).
99 Id.
100 See Rosen, supra note 5, at 7–8.
101 Id.; Xu, supra note 25, at 260; Chubb, supra note 25, at 270.
102 Xu, supra note 25, at 260; Chubb, supra note 25, at 270.
103 See Xu, supra note 25, at 260.
104 HAN, supra note 3, at 78; Hennessey, supra note 3, at 631; Xu, supra note 25, at 260; Chubb,
supra note 25, at 270.
97
98
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shanzhai.105 Hybridity examines the blurred boundaries between purported separate
cultures and emphasizes that no social or intellectual system can be so dominant as to
be unlimited in its strength.106 For instance, Maoism has been characterized as a
shanzhai Marxism due to the lack of an industrial and working-class proletariat.107
Additionally, Chinese communism has adapted to turbo-capitalism, and may
eventually mutate into a shanzhai democracy.108 In 2014, a survey by the Pew
Research Center indicated that 76% of Chinese agree that most people are better off
in a free market economy, which was a higher figure than in the U.S. and Western
Europe.109 As summarized by Dr. Andrew Chubb, shanzhai culture “illustrates how
these mechanisms that overlay China’s cultural life today are in general neither
accepted unalloyed, nor dualistically resisted, but actively reinterpreted at the
grassroots level in accordance with popular needs and desires.”110
Some scholars may point out that China’s intellectual property regime as a whole
will never become American, and in fact must retain its Chinese identity.111 However,
one may argue that Chinese copyright law could gradually become “shanzhai American
copyright” and is already in the process of becoming so. In this sense, a shanzhai
American copyright regime in China would not only favor American interests, but it
would also favor Chinese interests and retain its Eastern culture; it would simply be
the best of both worlds.112 Thus, as Han notes, the creativity and hybridization of
shanzhai will elude Western thinkers if they see it only as deception, plagiarism, and
infringement of intellectual property.113 Therefore, the U.S. should analyze the
creativity of shanzhai in its conceptual form in or to create a bridge for harmonization
between U.S. and Chinese copyright laws, and reduce intellectual property piracy.114
Id.; Beebe, supra note 8, at 862; Hennessey, supra note 3, at 661–62.
Chubb, supra note 25, at 262; Edward Said, Traveling Theory, in IMPORTED: A READING
SEMINAR (New York: Semiotext, 1982), available at: http://www.monkini.com/readings/Ganahl%20%20Said.pdf; HAN, supra note 3, at 78.
107 HAN, supra note 3, at 78; see also ALFORD, supra note 60, at 57 (noting that Marxism-Leninism
believed in a classless society, while Confucianism believed in the necessity of hierarchy).
108 HAN, supra note 3, at 78; Daniel A. Bell, Chinese Democracy Isn't Inevitable, THE ATLANTIC
(May 29, 2015), https://www.theatlantic.com/international/archive/2015/05/chinese-democracy-isntinevitable/394325. See generally Henry S. Rowen, Why China Will Become a Democracy, HOOVER
INST. (Jan. 30, 1999), https://www.hoover.org/research/why-china-will-become-democracy. But see
Zhang & Fung, supra note 52, at 409 (stating that “equating shanzhai with democracy without
specifying the nature of both, runs the risk of siding with the hegemonic neoliberal discourse and
ideology that often perpetuate inequality and reinforce injustice”).
109 Katie Simmons, China’s Government May Be Communist, But Its People Embrace Capitalism,
PEW RES. CTR. (Oct. 10, 2014), http://www.pewresearch.org/fact-tank/2014/10/10/chinas-governmentmay-be-communist-but-its-people-embrace-capitalism.
110 Chubb, supra note 25, at 262-3.
111 Compare Hennessey, supra note 3, at 626–28 with Chubb, supra note 25, at 262.
112 See e.g. Hennessey, supra note 3, at 627–28; Peter Yu, Asian Values, supra note 7, at 390–91.
See generally HAN, supra note 3, at 78.
113 HAN, supra note 3, at 76. Compare Hennessey, supra note 3, at 661–62 (emphasizing that
there is an inaccurate perception of shanzhai as all about piracy) with Frye, supra note 2, at 742–43
(stating intellectual property metaphors, such as pirates, can obscure welfarist justifications for
intellectual property).
114 See HAN, supra note 3, at 78; Rosen, supra note 5, at 27. Professor Yu argues that “as the West
develops more sophisticated notions of intellectual property rights, some of these notions may be more
compatible with Confucianism than one has anticipated.” Peter Yu, Confucianism, supra note 60, at
259.
105
106
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A. Emphasis on the Promotion of Welfare
In a sense, China’s intellectual property laws have already adopted an ipso facto
economic theory based/welfarist justification ever since the end of Mao’s regime.115 In
the U.S., Hegel’s and Locke’s natural law justifications have been deemed incompatible
with the Intellectual Property Clause. In fact, the Supreme Court expressly held in
Mazer v. Stein that the Intellectual Property Clause adopted a welfarist justification
of intellectual property.116 But even Locke himself retained a welfarist stance
regarding creativity and that “[b]arring audiences from using the works they
encounter can leave them without a key condition needed for their own creative
expression . . . . [and] risks leaving a new creator without 'enough, and as good' access
to the material of her life."117 Making this correlation between China’s NeoConfucianist principles and economic-welfarist theory can not only help China’s
copyright laws hybridize, but it can also help eliminate the counterfeit and knock-off
stereotypes shanzhai has received.118
B. Economic Incentives
Shenzhen, the birthplace of shanzhai, has been booming and it could be deemed
the next Silicon Valley.119 Supposedly, China’s booming film industry leaves open the
possibility of surpassing the United States, yet China’s box office showed a slow growth
of 9% in 2018.120 However, China had slow box office growth of 9% in 2018.
Furthermore, China’s economy seemed to decelerate in 2018 as well, partly due to the
trade tensions with the U.S almost to the point where deflation may occur.121 China
may be tentative to “blindly follow Western values” by having a strong IPR regime that
benefits foreigners and not Chinese citizens.122 But perhaps further hybridization of

See supra note 60; McIntyre, supra note 85, at 133.
Frye, supra note 2, at 740-1. See generally Craig Dallon, The Problem with Congress and
Copyright Law: Forgetting the Past and Ignoring the Public Interest, 44 SANTA CLARA L. REV. 365
(2004).
117 Cf. Andrew Gilden, Raw Materials and the Creative Process, 104 GEO. L.J. 355, 363–64 (2016).
118 Frye, supra note 2, at 758.
119 WIRED UK, Shenzhen: Reinventing 35 Years of Innovation (Part 4) | Future Cities | WIRED,
YOUTUBE (June 28, 2016), https://www.youtube.com/watch?v=8JIvEE9sDdQ.
120 See Seagull Haiyan Song, Chinese Entertainment Law Year in Review, 2015: Is it Converging
With the U.S. Practice?, 49 GEO. WASH. INT'L L. REV. 259, 259–60 (2016) [hereinafter Song, Chinese
Entertainment]; Nancy Tartaglione, China Box Office Growth Slows In 2018; Tricky Balancing Act
Ahead For 2019, DEADLINE HOLLYWOOD (Jan. 3, 2019, 3:35 AM), https://deadline.com/2019/01/chinabox-office-2018-growth-slows-2019-forecast-challenges-concerns-1202527834/.
121 China
Economic Outlook, FOCUS ECON. (Jan. 28, 2020), https://www.focuseconomics.com/countries (select “China” hyperlink from list of countries); Natalie Lung, With More
Tariffs,
US-China
Trade
Outlook
Looks
Grim,
Says
Data,
HINDUSTAN TIMES,
https://www.hindustantimes.com/business-news (search in search bar “with more tariffs” and select
single search result corresponding to article title) (last updated Jan. 10, 2019 19:02 IST).
122 Rosen, supra note 5, at 32. According to Rosen, “Chinese copyright law has primarily been
influenced by an American-led, top-down system of pressure that supports American trade and
economic interests. If the hope is to bring China into the fold of the global economy, then ‘the United
States needs to convince Chinese leaders why economic integration will benefit China and improve its
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China’s copyright laws may actually be the key to improving their economy and
trade.123
C. The Modern Evolution of Chinese Thought
Throughout history, China has embodied into their copyright system various
Eastern philosophies that have appeared antithetical to the concept of intellectual
property. As illustrated earlier, China has experienced a rapid westernization in
copyright law as well as an evolution of Chinese thought. According to Han, the idea
of contradiction is not a Chinese concept, because “Chinese thought tends more toward
“both-and” than “either-or.”124 Paradoxically, shanzhai releases anti-authoritarian,
subversive energies as well.125 Professor William Hennessey characterized shanzhai
as Chinese culture delineating itself from Confucianism, yet it is uncertain as to which
form of Confucianism.126
Hennessey further argued that the issue of piracy in China is most likely due to
widespread corruption and impunity among local (and some national) government
officials and their cronies and lack of effective law enforcement against those with
connections in political power.127 Citizens have indeed expressed their discontentment
with the government corruption occurring in China.128 Likewise, U.S. had too
embraced those same subversive characteristics in their response to intellectual
property reform. The framers of the U.S. Constitution were aware of the history of
copyright protection in Europe as a tool of government censorship and thus sought to
guard against this dark side of copyright protection by enumerating the purpose of the
exclusive rights.129 Thus, in light of the conceptuality of shanzhai and hybridization,
William Alford’s belief that Chinese culture and thought opposes intellectual property
reform and enforcement, might actually become deconstructed as well. Therefore, a
shanzhai American copyright regime in China is perhaps possible.130
V. SOLUTIONS TO HARMONIZATION
In summary, Chinese copyright law has made much improvement in almost thirty
years, and a rapid one in comparison to U.S. copyright law. In 2015, a Chinese court
had adopted the “pyramid abstraction test” in analyzing idea/expression dichotomy in
copyrightable works of art. The test shares resemblance of Judge Learned Hand’s
standing in the international community.’ Doing so could help China increase international business
transactions and also become more legitimate as a world player.” Id. at 27–28.
123 Id. at 27–31; see supra Part III.
124 HAN, supra note 3, at 76.
125 Id.; Hennessey, supra note 3, at 630; see FN 59.
126 Hennessey, supra note 3, at 661. Cf. HAN, supra note 3, at 2, 77–78. But see generally Peter
Yu, Confucianism, supra note 60, at 260–65 (highlighting that many evolved strands of Confucianism
have appeared in Chinese history); Stone, supra note 77, at 226.
127 Hennessey, supra note 3, at 661; see e.g. WIRED UK, supra note 119; YANG, FAKING CHINA,
supra note 38, at 117.
128 Simmons, supra note 109; WIRED UK, supra note 119.
129 See Pelicci, Jr., supra note 8, at 135–36.
130 Compare ALFORD, supra note 60, at 2–3 with supra Part I.
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abstraction approach in Nichols v. Universal Pictures.131 Though this is one major
improvement, China still has some progress to make. A shanzhai American copyright
regime may be possible for China, but because of their government system and
censorship, it may be a very gradual process.
One major way China can improve their copyright laws is to incorporate a fourprong fair use analysis, such as in the U.S. Currently in the U.S., the fair use defense
has had a rather liberal application132 since Bill Graham Archives v. Dorley
Kindersley,133 Blanch v. Koons,134 and Cariou v. Prince.135 China does not specifically
use the term, but Article 22 does outline where exploitation of a work is allowable.
However, it is a very bright-line list that is mostly limited to educational, news
reporting, and translating purposes.136 As is, Article 22 seems obverse to not only Han’s
notion of Chinese thought of contradiction, but also China’s shanzhai nature as a
whole, since it appears more “either-or” than it does “and-or.” As Professor Seagull
Haiyan Song noted, China’s fair use doctrine not only provides no clear guidance on
what factors should be considered, but also the exhaustive list of twelve permissible
uses may be too rigid to accommodate new challenges posed by new business models
and technologies.137 Furthermore, China has a separate fair use standard with respect
to Internet actions called the Regulation on the Protection of the Right to Network
Dissemination of Information which varies slightly from the standard listed in the
Copyright Law.138
A. Modification of Shanzhai & How It Is Perceived
A four-prong fair use analysis in China would enhance how transformative uses,
such as parodies and artistic commentary, are incorporated in shanzhai.139
Additionally, China’s creation of more novel works of art should not hinder them from
improving economically, since commerciality of shanzhai works would not be a
presumptive factor against fair use. The United States Supreme Court in Campbell v.
Acuff Rose, Inc. held that “if, indeed, commerciality carried presumptive force against
a finding of fairness, the presumption would swallow nearly all of the illustrative uses
listed in the preamble paragraph of § 107, including news reporting, comment,
criticism, teaching, scholarship, and research, since these activities ‘are generally

Song, Chinese Entertainment, supra note 120, at 262–69.
See generally Jeannine M. Marques, Fair Use in the 21st Century: Bill Graham and Blanch v.
Koons, 22 BERKELEY TECH. L.J. 331 (2007).
133 Bill Graham Archives v. Dorling Kindersley Ltd., 448 F.3d 605 (2d Cir. 2006).
134 Blanch v. Koons, 467 F.3d 244 (2d Cir. 2006).
135 Cariou v. Prince, 714 F.3d 694 (2d Cir. 2013).
136 Song, Reevaluating Fair, supra note 7, at 480–89; McIntyre, supra note 85, at 117–19; see also
Hongsong Song, The Development of Copyright Law and the Transition of Press Control in China, 16
OR. REV. INT'L L. 249, 301–02 (2014).
137 See HAN, supra note 3, at 72, 78; Song, Reevaluating Fair, supra note 7, at 484, 486. Cf. Sun,
supra note 25, at 397; Rosen, supra note 5, at 24–25.
138 Tian et al., supra note 58, at 195–96.
139 See HAN, supra note 3, at 72, 76–78; Song, Reevaluating Fair, supra note 7, at 480–89; Rosen,
supra note 5, at 24–27; McIntyre, supra note 85, at 132–34. See generally Krato, supra note 33, at 93;
Marques, supra note 132. Cf. Campbell v. Acuff Rose Music, Inc., 510 U.S. 569 (1994).
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conducted for profit in this country.’”140 Additionally, a qualitative/quantitative prong
of a Westernized fair use doctrine, may be able to curtail counterfeit piracy without
eliminating the constant modification and deconstruction that shanzhai
encompasses.141 Finally, a four-prong fair use doctrine allows flexibility in response to
the immersion of new technology and innovation, the same kind of adaptation that
shanzhai incorporates.142 In the U.S., this idea is reminiscent of cases such as the
“Betamax case.”143
B. Honoring Chinese Culture
Incorporating a Westernized fair use doctrine would not conflict with Chinese
culture, as Professor Peter K. Yu has drawn a parallelism between Confucianism and
transformative uses as well as the public domain.144 In addition, other Eastern nations
like Taiwan and South Korea, who had also embraced Neo-Confucianist culture, have
incorporated similar fair use designs in their copyright laws.145 Yet even if China
continued to maintain its status as a Communist nation, a Westernized fair use
doctrine would not necessarily be antithetical to the purpose of their copyright laws.
One could argue that “secondary uses transformed in the creation of new information,
new aesthetics, new insights and understandings—thus adding value to the original—
are the types of activity that the fair use doctrine is intended to protect for the
enrichment of society,” regardless of whether it is a socialist one or not.146
VI. CONCLUSION
Today, the United States and China continue to be in a trade war. Even though
China’s copyright laws have become more Westernized ever since its genesis in 1990,
intellectual property piracy within the country is an issue the United States is
continuing to combat, and analyzing the peculiarities of Chinese and American
copyright regimes is crucial in order for there to be progress on both sides. However, a
couple of pitfalls arise in terms of achieving harmonization. One is the different and
longstanding culture and philosophy that China has enveloped in their intellectual
property laws. As William Alford noted in his book, To Steal a Book is an Elegant
Offense, Chinese culture is presumed the hinderance in enforcing intellectual property
rights and remedying piracy. Another major pitfall that the U.S. has is viewing China’s
However, in unraveling the mysticism of piracy and deconstructing shanzhai both in
its physical and its abstract form, Alford’s view becomes deconstructed as well.
Campbell, 510 U.S. at 584; see also Song, Reevaluating Fair, supra note 7, at 458.
See e.g. Krato, supra note 33, at 93.
142 See Song, Reevaluating Fair, supra note 7, at 486–89.
143 See Sony Corp. of America v. Universal City Studios, Inc., 464 U.S. 419 (1984).
144 Peter Yu, Confucianism, supra note 60, at 258; see Analects 2:11 (“He who by reanimating the
Old can gain knowledge of the New is fit to be a teacher”).
145 See Song, supra note 7, at 486–89.
146 Compare Rosen, supra note 5, at 24–27 with Pierre N. Leval, Toward a Fair Use Standard,
103 HARV. L. REV. 1105 (1990); McIntyre, supra note 85, at 131–34, and Castle Rock Entm't, Inc. v.
Carol Publ'g Grp., Inc., 150 F.3d 132, 142 (1998).
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Shanzhai becomes a bridge in improving society, copyright law in China, and foreign
policy between both nations. By incorporating a four-prong fair use doctrine, like in
the United States and other surrounding Asian countries surrounding China, it may
be possible for China to have more improved copyright laws that incorporate
Westernized notions, yet retain Chinese culture. Through this, China’s economy can
still flourish and people can create works that are innovative and “manifest[] the
genuinely Chinese spirit.”147
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Cf. HAN, supra note 3, at 77.

